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FISH RESOURCES MANAGEMENT AMENDMENT (FEES) BILL 2010 
FISH RESOURCES MANAGEMENT AMENDMENT (FEES) BILL (NO. 2) 2010 

Cognate Debate — Motion 
On motion by Hon Norman Moore (Leader of the House), resolved — 

That leave be granted for the Fish Resources Management Amendment (Fees) Bill 2010 and the Fish 
Resources Management Amendment (Fees) Bill (No. 2) 2010 to be dealt with cognately. 

Second Reading — Cognate Debate 
Resumed from 17 May. 

HON JON FORD (Mining and Pastoral) [4.01 pm]: The opposition supports the Fish Resources Management 
Amendment (Fees) Bill and the Fish Resources Management Amendment (Fees) Bill (No. 2), because they seek 
to clarify a question that has been asked from time to time over the years about whether certain fees associated 
with accessing managed licensed fisheries and the costs of other licences are indeed a tax or an excise. This 
legislation simply seeks to address those issues and put them beyond doubt. I thank the Minister for Fisheries for 
my extensive briefing. These bills have been subject to a fair deal of examination in the other place, some of 
which was probably not that relevant to the bill, but it was a great opportunity for members of the other place. I 
do not intend to go into much detail, but members have to remember that the question is whether these fees are 
an excise or a tax. I know that the government’s advice—I sought advice and received the same advice when I 
was in the position the Leader of the House is now in as Minister for Fisheries—is that there is no question; 
however, other people have a different opinion, and, as I have already said, these bills seek to put the matter 
beyond doubt. I welcome that certainty. The important thing is the ability of the Department of Fisheries to 
charge fees for access to a resource that belongs to all Western Australians. As such, assisting the financing and 
management of and research into these fisheries is very, very important and has, from a worldwide perspective, 
set us up as a best practice model for fisheries management. It is not perfect; it is an ongoing job. But we 
certainly have a good reputation for fisheries management in the state. 

With those short comments, I repeat that the opposition supports the bills and does not intend to take them into 
Committee of the Whole. 

HON GIZ WATSON (North Metropolitan) [4.04 pm]: I understand that we are dealing with both the Fish 
Resources Management Amendment (Fees) Bill 2010 and the Fish Resources Management Amendment (Fees) 
Bill (No. 2) 2010. The first bill seeks to amend the act by specifying fee-setting powers. Specifically, 
section 58(2) of the Fish Resources Management Act sets out matters that can be dealt with in a management 
plan for fisheries, one of which is to prescribe fees payable for the issue of authorisations—that is, licences. The 
Fish Resources Management Amendment (Fees) Bill inserts a new subsection to specify that such fees may 
include one or more of the following: an amount in respect of the extent or value of any authority conferred by 
an authorisation; an amount in connection with any purpose referred to in section 238(5) that is relevant to an 
authorisation; and, an amount in respect of the costs of administering the act, rather than just the cost of 
administering the licensing system. Section 258 of the act sets out matters that can be contained in regulations, 
one of which is prescribed fees and charges for the purposes of the act, including the issue of authorisations—
that is, licences. The bill inserts a new subsection to specify that such fees may include one or more of the 
following: an amount in respect of the extent or value of any authority conferred by an authorisation; an amount 
in connection with any purpose referred to under section 238(5) or 239(4) that is relevant to an authorisation; if 
the fee is for an aquaculture licence, an amount in respect of the area to which the licence relates; and, finally, an 
amount in respect of the costs of administering the act, and not just the cost of administering the licensing 
system. The intention is to make it very clear that the purpose of the fee is not limited to cost recovery for 
permitting access to a fishery and services related to that access. Instead, fees for the issue of authorisations will 
be permitted to include amounts relating to a wide variety of purposes. 

The Fish Resources Management Amendment (Fees) Bill (No. 2) 2010 assumes that the above amendments have 
been made and seeks to further amend sections 58 and 258 to the extent that if a fee imposed under the new 
provisions is a tax, it is permissible to impose that tax. 

By way of background, the matter arose from a report of the Joint Standing Committee on Delegated Legislation 
entitled “Fish Resources Management Amendment Regulations (No. 3) 2009”. Those regulations effected 
changes to the fees payable for access licences for certain managed fisheries in 2008–09. In examining those 
regulations, the committee formed the view that a component of the fee was in fact a tax. The committee then 
considered whether this was clearly authorised by the legislation and formed the view that it was not. 

The Department of Fisheries and the State Solicitor’s Office had a different view, which is described in detail in 
the report. However, the committee was not persuaded and, again, for reasons fully explained in the report, made 
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findings and recommendations in accordance with its view. The committee further advised the house that it 
would recommend the disallowance of any future regulations seeking to amend managed fishery access licence 
fees prescribed in the Fish Resources Management Regulations 1995 if the offending component of those fees 
continued to be imposed. The government’s response to the report was to refer it to the Department of Fisheries 
and a working group to take into account in developing a new fee-setting model for WA fisheries. The 
government also advised that, pending the introduction of the new model, no new fees containing the component 
objected to by the committee would be introduced. Although the second reading speech indicates that the State 
Solicitor’s Office has not changed its view, this bill intends to resolve the issue so that when the committee or a 
court next has to consider the question, it will be clear that the amount, whether characterised as a fee or a tax or 
anything akin to a royalty, is authorised by the act. 

It is interesting to note that the opposition in the other place was concerned the power to tax that is given by 
these bills goes beyond what the committee report recommended and could lead to fees going up. 

Hon Norman Moore interjected. 

Hon GIZ WATSON: I hear the minister is still maintaining that view; however, all I was going to say is that we 
do not necessarily agree with the concern that was raised in the other place. 

In response, the government said that during its term fees would be capped at, I think, 5.75 per cent—I think the 
minister is indicating that is correct. 

Hon Norman Moore: That is correct. 

Hon GIZ WATSON: In addition, because fees are prescribed in sections 58(2) and 258, it will be possible for 
either house to disallow them, if it so wishes. 

The issue of the ability to apply moneys received to fund conservation groups has been raised. I realise that there 
was also a conversation in the other place about the importance of involvement of non-fisheries stakeholders in 
fisheries management groups and the decision-making process. The Conservation Council of Western Australia, 
which is the peak conservation body in Western Australia, had previously been funded by the Department of 
Fisheries—but will be no longer—to employ a fisheries liaison officer. From the briefing, I understand that this 
was a policy decision by the minister, because section 238(5)(d) of the Fish Resources Management Act 1994 is 
considered to be broad enough to cover consultation with a conservation group. 

As already noted, section 238(5) of the act sets out the purposes for which the minister may apply the fisheries 
research and development account, which is an account credited with fees and charges of various types. The 
purpose listed in section 238(5)(d) is “to defray the costs of the administration and management of commercial 
fisheries”. I understand that the word “management” in paragraph (d) is considered sufficient to cover the setting 
up and paying of advisory committees. 

Section 3 of the Fish Resources Management Act 1994 states in part — 

 (1) The objects of this Act are to conserve, develop and share the fish resources of the 
State for the benefit of present and future generations. 

  (2) In particular, this Act has the following objects — 

   (a) to conserve fish and to protect their environment; 

  (b) to ensure that the exploitation of fish resources is carried out in a sustainable 
   manner; 

The Fish Resources Management Amendment Bill 2011, which we will be debating shortly, changes these 
objects. However, it will retain some conservation focus. Proposed section 3 of the bill states, in part — 

(1) The objects of this Act are — 
 …  

(b) to share and conserve the State’s fish and other aquatic resources and their 
habitats for the benefit of present and future generations. 

 (2) Those objects will be achieved by these means in particular — 

  (a) conserving fish and protecting their environment; 

(b) ensuring that the impact of fishing and aquaculture on aquatic fauna and 
their habitats is ecologically sustainable and that the use of all aquatic 
resources is carried out in a sustainable manner;  

The bill also inserts a requirement that in performing or exercising a function or power under the act, lack of full 
scientific certainty must not be used as a reason for postponing cost-effective measures to ensure the 
sustainability of fish stocks or the aquatic environment.  
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The Greens are happy to support this bill, and we look forward to the more substantial debate on the Fish 
Resources Management Amendment Bill. I want to ask one question of the minister, because that might 
potentially save us from having to go into committee to have this question answered. I am curious to know 
whether the act authorises application of the fees collected towards consultation with people or groups with 
conservation expertise. 

Hon Norman Moore: I will need to get an answer for the member, because I do not know off the top of my 
head. It probably does. I may be able to get some advice on that between now and the time I respond. 

Hon GIZ WATSON: Okay. This is a relatively straightforward bill, to achieve a clear objective. We do not 
have any opposition to it. I will save my more detailed comments about sustainability of fisheries and fisheries 
management until we get to the substantive amendment bill, and limit my comments on this bill, being mindful 
that we would like to get this bill through this house relatively quickly.  

HON NORMAN MOORE (Mining and Pastoral — Minister for Fisheries) [4.14 pm] — in reply: I thank the 
opposition for its support for the Fish Resources Management Amendment (Fees) Bill 2010 and the Fish 
Resources Management Amendment (Fees) Bill (No. 2) 2010. I have to say, in the simplest way I can, that as far 
as I am concerned, this legislation is not necessary. This legislation is in response to the thirty-fifth report of the 
Standing Committee on Delegated Legislation, which reported that a fee that has been charged since about 1994 
is invalid. I have to say that the State Solicitor and I, and others, disagree with that particular report. However, 
what the government has done since that report is change the way in which we raise fees in the fishing industry, 
from a cost-recovery system, plus the development and better interest fund, to a percentage of the gross value of 
the fishery. It was a fee. We consider it to be a fee; however, the committee was of the view that it may well be 
an unauthorised tax. Therefore, these two bills are designed to remove any uncertainty with respect to that 
matter. The Fish Resources Management Amendment (Fees) Bill outlines the purposes for which fees can be 
allocated. The Fish Resources Management Amendment (Fees) Bill (No. 2) basically says that if someone 
construes this fee to be a tax, it is an authorised fee. The government does not think it is a tax; and, because it is 
not a tax, it is therefore not an excise. That is the government’s position on this matter. That belief is 
substantiated by significant advice provided by the State Solicitor. I indeed draw members’ attention to evidence 
given to the Joint Standing Committee on Delegated Legislation.  

Debate interrupted, pursuant to temporary orders. 

[Continued on page 4741.]  
Sitting suspended from 4.15 to 4.30 pm 

 


